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Abstract

In Value in Ethics and Economics, Elizabeth Anderson develops a “rational attitude” theory of value, and contrasts it with the consequentialism underlying economic theory.  In an important sub-theme, Anderson argues for restricting (or failing to expand) the scope of market decision making in certain domains, while increasing (or maintaining) the scope of democratic decision making. This paper focuses on three examples used by Anderson: the building of roads, the use of education vouchers to fund schools, and the practice of contract pregnancy.  Anderson argues that market choice is an inappropriate way to express or realize important values in these, and other, cases. I argue that a libertarian could adopt Anderson’s value theory and still argue for establishing (or maintaining) market choice in these examples.

Democratic Choice, Market Choice, and “Expressive” Rationality

In A Conflict of Visions, Thomas Sowell invokes the idea of two competing visions “of how the world works”
 in order to account for persistent political differences.  Sowell labels these visions the “constrained” and the “unconstrained”, and he takes Adam Smith to be a representative of the first while William Godwin stands for the second.  In this essay, I will employ two, somewhat narrower, descriptions of competing visions: market choice and democratic choice.  For the most part, Sowell treats his task as one of pointing out the two visions and the role they play in political debate; he does not explicitly champion one view over the other.
  In this essay I will not try to stand neutral between the two visions of market choice and democratic choice.  I will, instead, advocate the former while taking Elizabeth Anderson as an advocate of the latter, via the positions expressed in her book Value in Ethics and Economics
.  In that work, Anderson’s primary goal is to provide a theory of value in opposition to the consequentialism underlying economic theory, rather than a theory of democracy.  Nevertheless, democratic decision-making occupies an important role in Anderson’s theory.  Her theory is concerned with how rationality is expressed, and “democratic forms of organization... provide indispensable vehicles for expressing certain kinds of concerns and realizing certain types of ideals of our relations to one another” 
.

While forcefully presenting her views on the limitations of markets, Anderson is explicit that markets have their place.  To be fair, I should be as forthright: democracy certainly has a place.  Indeed, Anderson makes two claims with which I find it easy to agree: neither markets nor democracy are panaceas
.  When considering arguments for the increased scope for one, partisans of the other are bound to be concerned with where the suggested boundary is claimed to be.  Even in a very abstract discussion it is difficult to take a fully global stance, one that would give proper emphasis to all values.
  I certainly agree that as long as there are governments, they ought to be democratic in form.  My provocative qualification serves to mark the rather profound disagreement between Anderson’s outlook and mine.  While it seems to me that any attempt to completely replace market choice with democratic choice would fail (for reasons that economic analysis can make clear), it is not clear (to me) that all attempts to replace democratic choice with market choice would have to fail.  Whether such attempts would be desirable or stable is a matter I will not discuss here.
  Rather than try to establish that market choice should everywhere predominate, this essay simply seeks to rebut some of the examples given by Anderson for restricting market choice.  More positively, I hope to show that Anderson’s theory of value is at least formally consistent with a libertarian outlook.

Since Anderson sharply contrasts her view with libertarianism, my claim may simply turn on an idiosyncratic definition.  Nozick and Rothbard make explicit reference to natural rights, yet their views on markets overlap to a considerable extent those expressed by classical liberals such as Hayek and Friedman who are more focused upon consequences than rights.
  Is each of their views libertarian?  I believe that they are, and so does Anderson; at least, in the presentation of her theory of value she seems to criticize the positions of both natural rights and consequencialist libertarians equally.  For this essay I will identify libertarians as proponents of market choice, even though this “definition” makes libertarians of many, such as Coase and Posner, who would not apply the label to their views themselves.

Next, some limitations are in order.  This essay can not adequately treat Anderson’s full theory of value.  I will focus on a few key aspects of the theory, some of which will be brought out as the the discussion proceeds.  A  major feature of Anderson’s value theory is that it restricts consequentialist reasoning to certain domains.  There are “higher” order goods that do not trade-off against any quantity of goods of a lower order.  We express a rational attitude towards these higher goods when we acknowledge their noncommensurability with lower order goods.  I will not attempt to judge the adequacy of Anderson’s value theory.  However, I do not think that libertarians need disagree with these key ideas.  Libertarians who stress the value of rights, in fact, would seem likely to endorse them.  Indeed there is some reason to believe that many “straight” consequentialists do not hold to the idea of a global domain in which a single value is to be maximized.
  The question becomes one of how these domains are to be demarcated.  I will not try to present a theory fully adequate to that task here, but will instead work with a few examples in Dworkin’s “inside out”
 fashion.

Public versus private roads
Some libertarians have argued that roads should not be built as public projects, but should be provided by private means, as part of their overall commitment to individual freedom.  Anderson finds the idea that a system of private toll roads would enhance individual freedom as “bizarre”.  Using her theory of value, Anderson claims that one way we properly express the value we attach to the freedom of association is through public roads.  Given a vast system of public roads already constructed on which persons may travel at will without regard to the costs imposed on others, it may indeed be hard to imagine how individual freedom would be advanced by toll roads.  Nevertheless, the libertarian’s support of private roads may be based on the idea that such roads will, contra Anderson, increase the freedom of travelers or on the idea that the bargain of public roads and a government powerful enough to condemn property to build such roads is a bad one (or both).  Let us look at these reasons in turn.

Would toll roads increase or restrict traveler freedom?  The market seems quite adept at providing travelers with a wide range of choice in vehicles; we might take this as some evidence that markets would provide choice in the roads on which those vehicles travel.  Anderson has us imagine that we must “subject” ourselves to “whatever terms” the owner of the road demands, adding “[e]veryone would be vulnerable to arbitrary restraints on her freedom of association” 
.  Clearly we are to consider ourselves to be somewhat threatened in such a setting, yet we do not feel threatened that our choice in cars will be restricted.  Anderson has set up the example such that we face a monopolist road owner who may arbitrarily refuse us permission to pass.  Anderson uses the fact that the monopolist will not face any competition in order to suggest that travelers will be unreasonably subject to the monopolist’s demands.  However, there is no reason to assume that travelers must face monopolist road owners, or that, if a road has a monopoly between two points, the interests of the “monopolist” will diverge from those of the travelers and persons at the destination.  Where traveler demand would justify multiple roads they would be built, or at least this is what economic theory tells us 
; where only a single road is justified,  the potential problems of monopoly are reasons why those served by the road would have incentive to own it themselves and operate it for their own benefit.
  Anderson seems to assume that the land for such a single road must be owned or controlled by the state.  However, relying upon private property and market choice does not preclude communities from choosing to build and own their roads.  The issue of the boundary between markets and market actors has been a topic of study since Coase first wrote on the theory of the firm.

I claim that if roads were private goods, we would have no more concern over the possibility that our access to them would be limited than we have concern regarding any good we ordinarily use every day.
  The force of Anderson’s example comes from framing the situation as one in which we are subject to arbitrary power, yet the “power” involved is no more than the power that is routinely exchanged in markets.  It is possible, of course, that the assumption that roads can be built as private goods is false.  For instance, while travelers may go out of their way to avoid a toll road when public roads are available; if only toll roads were available, perhaps there would be no cost effective way to keep those who had not paid from accessing the roads.  In this case roads would be a “public” good in the technical sense of economics, and thus, even on some libertarian views, a candidate for provision by the state.
  While Anderson  takes no comfort from this concept of “public-ness”, it does show that the libertarian view can allow for roads to be built either through market transactions or without them in the special case were private goods are not available.
  Libertarian roads do not restrict the freedom of association, although they do restrict Anderson’s desire to express the freedom of association via the medium of public roads.  Does this really leave us without avenues to express the freedom of association?

It is possible, of course, that a system of toll roads would not provide as much freedom to the traveler as the current system of public roads.  An economist might describe this as a situation in which we had “over-spent” on roads.  The libertarian who is not a utilitarian, however, would probably eschew this use of “we”, and simply claim that money taken by the power of the state should not be used to build roads, when they could be provided in another way.  With this claim the libertarian “expresses” the value he attaches to voluntary over coerced transactions in a way that is not, I think, inconsistent with Anderson’s “expression” of the value of freedom of association via public roads.  However, it is also possible that a system of toll roads would provide more freedom to the traveler, that by making the provision of roads a public function, “we” have under-spent on roads.
  

This leads to the second reason a libertarian may support toll roads over public roads.  I do not think that Anderson has taken up the subject of toll versus public roads to show that democratic choice has led to the “optimal” amount of road building.  Instead she claims that next to the loss of freedom of association implied by private roads, “the loss entailed by taxation to maintain public roads is trivial.  It is not a loss of freedom, but a necessary cost of preserving it.”
  We have seen that if the freedom of association is not under any real attack from a system of private roads, then the cost is not “trivial”, or, at least, the libertarian may not judge it to be so.  Anderson chooses to frame the issue as freedom of association versus the amount of taxation needed to build public roads; freedom of association wins.  But the libertarian may argue that we do not face the choice between freedom of association and a level of taxation just high enough to build public roads.  A government that has the power to use tax money to provide a good that could be available through the market has no difficulty using tax money for a wide variety of other purposes, and raising tax revenues as needed.  Once the decision is made to provide goods that could be private by public means, the libertarian is concerned with finding another line of demarcation that is as bright.  If there are no clearly recognized limits to government spending, other freedoms, including the freedom of association, may be at risk. 

One reply that Anderson could make is that that is simply the way democracy works.  Any level of taxation is justified so long as it is democratically supported.  I believe that this line of response exposes a potentially irreconcilable conflict between most proponents of market decision-making and those of democratic decision-making, and it is too fundamental an issue for a direct treatment in this essay.  Instead, I will choose to focus on another possible reply.  On Anderson’s value theory there is no global domain in which we must maximize value.  Thus we make no mistake by linking our concern over the value of the freedom of association with the narrow issue of taxation for public roads.  I take it that for Anderson the actual level of traveler’s freedom that has been provided by democratic choice is largely immaterial.  What is important is that we rely on public roads in order to express the value we give to the freedom of association.  The libertarian alternative of making roads a commodity would deprive us of this important form of expression.

Stated in this way, Anderson’s concept of expressive rationality seems to share ground with Robert Nozick’s  idea of “symbolic utility”
.  In describing symbolic utility, Nozick states

Since symbolic actions often are expressive actions...the symbolic connection of an action to a situation enables the action to be expressive of some attitude, belief, value, emotion, or whatever.

Although Nozick discusses symbolic utility in the context of consequentialism, he suggests that a proper role for symbolic utility need not require that symbolic acts be judged only by their consequences.  As an example of symbolic utility, Nozick discusses the value of certainty itself.  If x is preferred to y which is in turn preferred to z, then standard utility theory assumes that a person is indifferent between  the certainty of getting y and some chance of getting x or z.  This seems plausible in many situations, but if we ask what probability will make us indifferent between the certainty of getting one cent and the chance of getting one dollar or being put to death, many persons might plausibly reply that there is no probability that equates the two choices in that case.
  The certainty of avoiding death by making the choice for one cent may have an importance that is not captured in a single ranking that attempts to capture everything we value.  This example may be interpreted as one instance of the incommensurability of values that Anderson suggests can be accounted for by her value theory.

I am not suggesting that Anderson’s theory can be simply re-written as a theory of utility maximization via the inclusion of symbolic utility.  Nozick describes his discussion as only a preliminary to an as yet to be developed theory of symbolic utility, and there is no counterpart in Nozick’s sketch for the role played by rational attitudes in Anderson’s theory.  Rather, Nozick’s treatment of symbolic utility is important because he suggests a way in which the person who attaches symbolic value to, say,  minimum wage laws, can go wrong.  If a person attaches symbolic value to minimum wage laws because of a concern for helping the poor, such a person may still value minimum wage laws after it is clear that they do not help the poor, unless some other symbolic candidate to express this desire is available.  If we take the idea of public roads as more than a solution to a transportation problem, as somehow expressive of the value we attach to the freedom of association, we may tend to suppress ideas that would lead to a system of roads (or other transportation) that actually increases a traveler’s freedom.  A reliance on market choice keeps open the possibility that such a system will be found; an insistence that public roads be kept as an expression of the value of freedom of association ensures that the possibility will not be explored.

In any event, as a matter of history, roads are not publicly owned because of a concern with the appropriate expression of the freedom of association.  The driving force behind the building of roads was consequentialist: it was thought that their construction would led to increases in well-being and wealth.  Roads were publicly built because of the perception (true or not) that private sources of capital were insufficient.  If greatly increased prosperity was not expected, public roads would not have been built in order for “society” to express the value of freedom of association; surely more suitable and less costly methods were available for that.

Vouchers in Education
A second example used by Anderson is a system of school vouchers.  I have argued that linking the ownership of roads to the freedom of association is a mistake, but educational ideals might seem to provide a more apt situation for the application of Anderson’s theory.  Anderson claims that the introduction of market choice into the provision of education via a voucher system would replace mechanisms of voice with those of exit.  This in turn would make the expression of educational ideals a matter of mere preference, not reflective of rational attitudes.

Anderson mistakes the possibility that the desires expressed via market choice are mere unreasoned tastes for the necessity that this be so.  This is clear when she states:

Instead of discussing with other parents the proper goals and practices of education to arrive at common principles, parents would exercise their power of exit to remove their children from schools that do not suit their tastes.  This system would undermine the good of education as a reflection of reasoned ideals.  The argument for the voucher system assumes that the educational system should satisfy the given, unexamined wants of parents.  But the preference for an education of a particular sort is not, like the preference for chocolate over vanilla ice cream, merely a matter of given, primitive tastes for which no reasons can be offered.  Such a preference is formulated in the light of particular ideals.

Indeed, or at least we can hope that it is.  But a voucher system does not “assume” or imply that a parent’s selection of a school must be based upon unexamined tastes.  A parent could use a voucher-supported system of market choice to select a particular school after a probing discussion of what constitutes the proper educational ideals.  And it seems obvious that under a system of democratic choice, some (many? most?) parents might engage in no discussion at all.  Anderson goes on to state “People cannot see that their preferences for certain kinds of education are supported by publicly valid reasons unless they have a forum in which these reasons can be publicly evaluated.”
  But we can be sure that the educational ideals expressed by schools under a voucher system would not be hidden; schools that must attract students to remain viable will be sure to communicate what they are all about.  Nor do I see any reason to suppose that news media would stop reporting on schools after a voucher-based system were adopted, or why concerned parents would lack for venues for discussion.  A voucher system is unlikely to reduce the values expressed by concerned parents in the selection of schools to “mere” tastes, while a system more strongly based upon democratic choice is unlikely to instill concern among those parents who are now unconcerned.

What Anderson means by “public” is not simply the idea that an open and meaningful discussion of ideals must be held - although no procedure can guarantee that - but includes the idea that “we” must reach unanimity on ideals, or, failing that, a majority of those voting are to decide what the ideals will be.
  This notion of “public” raises two issues.  One is the level at which the decision-making “we” is to be defined; the other is the defects of majority decision-making at any level.  The first issue is a problem for philosophers who attach a moral significance to the democratic form.  The boundaries of states are, to use a phrase that Rawls coined in another context, arbitrary from a moral point of view.  Historically such boundaries are simply lines where armies stopped fighting, or where a powerful group has asserted control over a territory.  Anderson may claim that “we” can attach moral significance to boundaries that happen to exist for non-moral reasons, but an argument is needed that we ought to do so.  This argument can not simply be that there are problems of collective action to be solved; for one reason, the drawing of the boundaries may effect the existence and nature of the problems.  Nor is it obvious that all problems of collective action are worth solving.  Lacking such an argument, it is not clear why an individual ought to be subject to the decisions of one collective over another (or any at all).
  An argument that education should be provided through collective decision-making needs to explain which collective has the right to consider the issue and make the choice.

The selection of the level of collectivity leads to the second issue.  Anderson acknowledges that direct democracy suffers from well-known problems for large groups, even while arguing that democratic decision-making is the best model we have to exercise “collective autonomy and rationality” 
.  Anderson notes that in large groups power can be concentrated in the hands of a few activists who may not be representative, while representative democracy introduces agency problems.  If the ideals of education express an important value that must be embodied not simply by open discussion but by majority decision-making in order to be “public”, then this public arena can not be large if our interaction is to be effective.  Indeed, most decision-making about public education is local.  Despite this, one of the factors parents examine when choosing where to live is the nature of the public education already available, an indication of how little control they have even when democratic decision-making is local.  A voucher system would prevent the expression of educational ideals from being hostage to the imperfections in democratic decision-making, while allowing parents who do not have as much control over where they live as others to still have a choice in the expression of their educational ideals.

However, Anderson counters that parental choice is not the point, for two reasons.  First

to the extent that the content of education is informed by... the need to train children to be citizens of a democracy, it should be determined in forums to which all citizens have access, not just parents or customers

Arguably almost all goods have a public component.  This does not provide sufficient argument that all goods should be provided publicly.
   Whatever the public benefits of an educated citizenry, the private benefits of an education to each person are much greater.  Why should the public element be made decisive in the way education is to be provided?  A voucher system would not prevent a concerned citizen from expressing his views on educational ideals.  It is difficult to believe that most persons without a private interest in the education system really value the symbolism of a vote as highly as Anderson assumes.  Indeed, if individual vouchers could be funded via tax-credits, some persons without children might take a much greater interest in the education of citizens-to-be than they do in a public system in which their vote counts for nothing.

Second, Anderson claims,

the voucher system... effaces the distinction between the freedom of parents and the autonomy of children.  Many parents fear that training in argument, reasoning, and imagination, in conjunction with the transmission of certain kinds of knowledge..., will enable their children to defy parental authority.  The state, however, takes a proper interest in providing the conditions for autonomy for children.  Parental rights to freedom of educational choice do not extend to holding their children in perpetual subjection to their own ideals.

Since parents now have the options of home-schooling and private education, it becomes important to know exactly how far the “proper interest” of the state is to extend here.  Should these options be made illegal?  Of course, this question is only the beginning if we are to prevent parents from having the power to undermine their children’s autonomy
 through the selection of their educational environment.  Parents typically have the first five years of their children’s lives in which to undermine these conditions, should they wish to do so.  What is the state’s “interest” during this period?  Anderson’s conception of the interests of the state in this area hint at a vast expansion of its power.  Fortunately, it is an expansion that is unlikely to be tolerated in a democracy where the family is valued.

Further, it is not clear what Anderson’s concern with autonomy has to do with an objection to voucher systems.  Since public education decisions are mostly local, there are many local majorities that have the opportunity through democratic decision-making to tailor the educational experience of children in a way that Anderson might claim undermines the conditions for their autonomy.  In fact, a voucher system could allow a minority to escape this outcome.  Parents have many avenues of power to act against the interests of their children; it seems odd to be particularly concerned over voucher systems in this regard, except for Anderson’s claim that the possibility of selecting education according to mere taste must undermine ideals of democratic fraternalism.  What vouchers could do is allow dis-enfranchised minorities a chance for a better education.  The children who would be most helped by a voucher system are those who are currently failing to receive training in “argument, reasoning, and imagination”, not due to any conspiracy of their parents to control them, but due to the inadequacies of the current system of public education, a system, we should note, already established via a democratic decision-making process.

Contract Pregnancy
The third example I will consider is Anderson’s use of contract pregnancy to test her theory of value.  Anderson objects to the “commodification” of both women’s labor and children via the practice of surrogate-motherhood.  I believe that this case is more difficult than the proceeding two, although not necessarily for the reasons given by Anderson.  The creation of human life, the boundary between “mere” fetus and infant, or for that matter the boundary between child and adult, are all topics fraught with immense philosophical difficulty.  For instance, although liberals and conservatives are often thought to be defined by their stance for or against abortion, I do not believe that a libertarian or “market-oriented” philosophy can by itself decide the question of the permissibility of abortion.
  Thus, it would not surprise me to discover that the permissibility of contract pregnancy was similarly undecidable on “pure” libertarian grounds.

Anderson claims that contract pregnancy attacks the autonomy and dignity of women and the integrity of parental love for children.  I will begin with the latter.

A potential surrogate mother may have children that she wishes to raise, on her own or with a partner, apart from any contractual relationship into which she might enter.  Anderson notes that some children of mothers who have chosen to be surrogates have been reported to express fears that they, too, may be sold to other parents.  Anderson insists that these fears be labeled “anecdotal” rather than merely “speculative”, as some proponents of contract pregnancy have done.  I will assume the fears are a demonstrable concern.  But children fear many things, real and imaginary.  It is one of the duties of a parent to teach a child when fear is reasonable and, perhaps, useful, and when it is not.  Is this task really made that much more difficult by the existence of contract pregnancy?  Should this difficulty actually prove serious, it might provide a good reason to restrict pregnancy contracts to women who do not already have children that they are presently raising.

Anderson is certain that the practice of contract pregnancy will change the way that children are valued in general.
  This is a strong empirical claim, and one that would be the better for evidence.  One could argue that the very practice of contract pregnancy exists only because children are thought to be so valuable that unusual means are justified in giving birth to them.  Why would not this belief itself serve to keep the intrinsic value of children from being eroded?  The fact that some works of art may be purchased has not “reduced” all art to commodity status, nor does it prevent us from having ways of expressing rational attitudes towards art.  It does not seem likely that the number of couples who avail themselves of contract pregnancy would ever be more than a very small proportion of all couples with children.  Even if the integrity of parental love were found to be weakened among this small percentage of couples, why assume that this would translate into such a weakening for the social norm of parental love?

One answer might be via an analogy with the gift relationship.  Richard Titmuss has argued that the existence of a system of payments for blood needed in transfusions weakens or limits the ability of people to express the idea that they are giving something of great intrinsic value, the “gift of life”, when they choose to donate blood.
  Thus, the value of their gift is adversely affected, since they are aware that blood can simply be purchased by or for those who need it.
  One might try to argue that the mere existence of a system of contract pregnancy, the ability to contract for the birth of children, weakens or limits the integrity of parental love.  I believe that such an argument fails for the reason that the intrinsic value that parents give to children is much more widely held and does not seem to be as fragile as the value of giving blood.  However, it is important to note first that Titmuss’s argument is based upon empirical data.  If we accept Titmuss’s study, we might have good reason to prohibit the sale of blood.  If we had a similar study of the effects of contract pregnancy, and accepted its results, we might have good reason to prohibit contract pregnancy as well.  Being in favor of market-choice does not imply insensitivity to evidence.  Second, the public policy implication of Titmuss’s argument is thoroughly consequentialist, and, as such, it seems a bad fit with Anderson’s theory.  People may still choose to give blood away as a gift even when it may be sold, just as they may choose to give away food or clothing even though these items are available for sale.  And, indeed, there are some people who do not feel that their gift is devalued by the mere existence of a market.  An ethic of voluntarism would note that a market in blood actually highlights the decision to donate blood rather than sell it.  What Titmuss has really shown is that, if, in fact, the commercial availability of blood reduces its quality or supply, then there are important instrumental reasons for a system of blood donation rather than one of commercial purchase.

A second response is that the state’s endorsement of contract pregnancy, implied by its legality, works in conjunction with the now potential commercial status of pregnancy to weaken the norm of parental love.  Anderson suggests that she might hold this view by comments in another context.  In discussing rape, Anderson writes

If the state...recognized women’s sexuality as just another kind of property, no social space would be left to affirm women’s experiences of rape as a worse crime, a deeper violation of the self, than robbery.  Economic analyses of the law, which represent all goods as economic goods, defend the moral and legal equivalence of the two crimes.  If women’s sexuality is legally valued as a commodity anywhere in society, it would be even more difficult than it already is to establish insulated social spheres where it can be exclusively and fully valued as a genuinely shared and personal good...

Anderson seems to assume that the state dominates the moral realm; why else would there be “no social space” left purely based upon the state’s actions?  On the contrary, I claim that there is a rich social space of expression that does not depend upon the state.  Nor should we conclude, without clear evidence, that if the legal system regarded the crimes of rape and robbery as the same, that this would strongly affect our moral views.  If the positive claims of the economic analyses of law are correct, then the law already treats the two crimes as equivalent.
   In that case, it could not be “more difficult” than it is to establish a proper value for women’s sexuality.  Are citizens generally aware of the ranges or the average lengths of the sentences applied to each crime?  Lack of such knowledge does not in any way hinder public expression that rape is a more serious wrong than robbery.

A failure of congruence between the moral realm and the legal system seems more likely to weaken the latter than the former, at least as long as we are considering legal systems that depend upon some measure of general support and not the fiat of a powerful and irresponsible state.  I believe that within this realm there is sufficient protection for the norm of parental love, regardless of the state’s stand on contract pregnancy.

However, Anderson may be unfazed by arguments that the integrity of parental love is not weakened by the practice of contract pregnancy.  She writes:

In selling children, the parties to the pregnancy contract express attitudes towards children that contradict the norms of parental love.  They accept the legitimacy of paying mothers to undermine their love for their children.  They accept the legitimacy of parent’s disposing of their children for personal profit.  These actions constitute a degrading treatment of children, a devaluation of them to use-objects that is inconsistent with parental love.
 

Her claim seems to be that regardless of the actual effect of contract pregnancy on the norm of parental love, such pregnancy would weaken it, if only parents were rational or “consistent".  This may be true, just as it is possible that the Allais and Ellsberg paradoxes point out some people’s “irrationality” with respect to the “standard” utility theory of Von Neumann and Morganstern.
  Yet, when Anderson notes difficulties that actual beliefs and attitudes pose for consequentialist reasoning, she takes this as an argument against that theory, not as an instance of irrationality.  Why doesn’t the continued integrity of the norm of parental love in the face of the practice of contract pregnancy count against Anderson’s theory in the same way?

Anderson’s implicit argument seems to be something like:

(1) Pregnancy contracts make children the object of a sale

(2) Whatever is the object of a sale is a commodity

(3) Parental love ought not to be expressed toward commodities

The problem here is (2).  The commodity status that is established when something is sold might not exhaust the full status that it bears, nor is there any necessary reason to allow the commodity status to outweigh any other status.  Anderson is telling us a story about what could happen if contract pregnancy were permitted, but as long as children have an additional status beyond commodities, her story is not compelling.

Before turning to the issue of contract pregnancy on the autonomy and dignity of women, I would like to introduce a distinction between the current practice of surrogate-mothering and what I will call, following Robert A. Heinlein’s
 usage, “host-mothering”.  While the surrogate-mother is both genetic and gestational mother, the host-mother only provides gestation after being implanted with a fertilized ovum with which she shares no genetic material.  I mentioned above the complexity of issues dealing with the beginning of life.  It is possible that there is an argument, acceptable on libertarian grounds, that a genetic parent can not alienate the duty to care for his or her child, or, at least, must resume the duty previously alienated, if, in fact, no one else can or will assume it.  (This might be the position of a libertarian who did not accept any form of “welfare rights”.)  Such a duty might sufficiently complicate the situation with regard to surrogate-mothering, in which a person who does not have the resources to carry out the duty nevertheless might become a genetic parent, that a prohibition of surrogate-mothering would be in order.  For this reason, I will not argue specifically for the practice of surrogate-mothering, but will focus instead on host-mothering.  Fortunately, this presents no problem in a critique of Anderson’s position, since Anderson’s objection is to the commodification of women’s labor generally.

If the state is to prohibit host-mothering as well as surrogate-mothering, women without fertile male partners who wish to have genetic children will have the option of artificial insemination, while men whose female partners can not bear children will have no similar option leading to the birth of their genetic children.  Whatever the strength of Anderson’s arguments against contract pregnancy, this outcome does not seem fair.  As Anderson does not address this issue, it is not possible to say whether she would argue that artificial insemination should be prohibited along with contract pregnancy, or if she would simply discount this unfairness as somehow unimportant.  Given that Anderson mentions, but does not object to, artificial insemination, I will assume that she does not believe it should be prohibited.

Anderson is explicitly opposed to host-mothering as well as surrogate-mothering, since both involve the commodification of women’s labor.  Part of her argument is to defend the purely “gestational ties” between mother and child.  Although she initially recognizes the difference between surrogate- and host-mothering, her subsequent argument simply asserts that a child “belongs” to the gestational mother without distinguishing between host- and surrogate-mother.  This oversight weakens her case, given that she argues, in the context of contract pregnancy’s effect on children, that genetic ties should not be weakened.
  Thus there is a clear sense, one that Anderson seems to accept, in which the child does not “belong” to the host-mother.  There are two problems here.  First, Anderson simply assumes that host-mothers will experience emotional ties to their gestational children.  Second, Anderson does not address why the lack of a genetic tie does not present a good reason for the host-mother to feel no continuing tie to the child, even if she does.

The first problem is akin to the commodity status of children discussed above.  Just as we might ask if, in fact, as opposed to the strictures of Anderson’s theory, children are viewed as mere commodities when contract pregnancy is allowed, so we can ask how host-mothers would actually feel toward the children they bear.  Since the practice has not yet begun, we are somewhat at a loss.  Perhaps most women will experience no emotional difficulties over giving up a child they have hosted.  If this were the case, Anderson’s claim that the mother in a contract pregnancy denies her own autonomy because she is “contractually bound to manipulate her emotions to agree with the interests of the adoptive parents”
 would be undercut.

Second, norms (do and should) evolve to meet changing circumstances.  Anderson argues that it is rational to deliberately create new norms when existing norms provide no avenue for important kinds of expression.  If it is unfair to permit artificial insemination while prohibiting host-mothering, then this can provide a good reason to prefer and deliberately act to create a norm that focuses on the genetic as opposed to the gestational tie.  Such a norm would provide guidance and support in making a difficult decision to those host-mothers who experience emotional problems in giving up a hosted child.

In considering the potential legal as opposed to moral restrictions on contract pregnancy, Anderson states that at a minimum such contracts should not be enforceable.  I have argued that the case of host-mothering has not been properly examined by Anderson.  Given the genetic contribution of the surrogate-mother, restricting the enforceability of pregnancy contracts in this case may, indeed, be justified.  A surrogate-mother who, at the end of gestation, discovered that she wished to retain parental rights could do so, claiming the child as her own.  This possibility would seem to provide considerable protection against Anderson’s concern that the surrogate-mother’s autonomy might be drastically curtailed by claims made putatively on behalf of the health of the child-to-be.  Anderson seems to doubt both that pregnancy contracts could be drawn up in a way that provides reasonable autonomy to the surrogate-mother during gestation, and that in a “sexist society” contracts would in fact be written in this manner.  The first concern might simply show a lack of confidence in the ability of lawyers to draw up novel contracts; as such, I do not share it.  The general behavior of pregnant women not involved in surrogacy contracts surely provides useful guidelines for what actions surrogate mothers may legitimately take.  The second concern assumes that there would be no effective bargaining on behalf of surrogate-mothers.  Whatever the status of this claim for a sexist society with enforceable pregnancy contracts, making such contracts unenforceable would provide extensive bargaining power to the surrogate-mother.  Attempts to control her behavior could be effectively countered by the threat of withdrawing from the contract.

Of course, unenforceable contracts for surrogate-mothers might provide insufficient assurance for men to rely on the practice.  Perhaps a better solution would be to fail to enforce only those pregnancy contracts that called for specific performance.
  Here, a surrogate-mother who discovered that she wished to retain parental rights could do so by paying a penalty.
  This option would also provide considerable protection for the surrogate-mother’s autonomy.

Given a parental norm based upon the genetic tie, I would argue that such restrictions are unnecessary in the case of host-mothering.  Indeed, failing to enforce contracts that call for specific performance might support the implication that the child is only “worth” the amount of the contract penalty.  While I have argued that the integrity of parental love can withstand such attacks, the possibility suggests another reason why host- and surrogate-mothering may be treated differently.

 Public justification
I have tried to show that private roads, school voucher programs, and at least one form of contract pregnancy do not imply the reduction of “higher” values to a “mere” commodity status.  I take these examples as providing some basis for the belief that some libertarian positions are not incompatible with at least the formal outlines of Anderson’s theory of value.  I have also suggested that libertarians can be interpreted as expressing the value of liberty via their endorsement of ideas like private roads and school vouchers.  Given the difficulties that surround “beginning of life” issues, as well as concerns over autonomy, there may be good reasons not to make surrogate-mothering a matter of market-choice, while retaining a presumption of such choice as the basis for decision-making in areas of “traditional” libertarian concern.  In this final section, I want to consider more generally an objection to market-choice that relates to Anderson’s ideas of public justification.

Returning to the school voucher example, Anderson claims it would prevent persons from seeing that their educational choices are supported  by “publicly valid reasons”
, allowing their preferences to be mere tastes.  I have suggested that parent’s choices under a voucher system need not reflect mere taste, although of course, this is possible.  It seems clear that without a voucher system, a parent’s educational preferences may reflect mere taste.  The existence of a public forum in which decisions are made about educational forms and ideals does not ensure that the results of democratic decision-making reflect more than taste.

Anderson seems to favor democratic decision-making because it can embody the norms she proposes as constitutive of “objective” justification.  Objective justification of values is contrasted with the subjective situation of tastes.  Tastes need not be justified, since

it makes sense to have a social practice in which people are allotted emotional space for the cultivation and free play of idiosyncratic valuations exempt from demand for public justification.

When we ask if Pete Rose should be admired baseball hero, we enter into a domain in which justification is “demanded”
.  Reasons are offered about Rose’s status as a hero, and our attitudes are rational 

to the degree that they respond properly to these reasons.  The norms of appropriate response are objective to the degree that they are determined by objective practices of justification.

Anderson proposes several norms that mark a process of justification as objective; I would like to briefly explore the interaction among three of them:

(1) All participants acknowledge the permanent possibility of a gap between their actual attitudes and judgments and what would be the most rational attitudes and judgments for them to hold.

(2) All participants acknowledge the equal authority of others to offer criticisms and proposals, giving them weight in the discussion.

(3) All participants aim for agreement or a common point of view and agree to work from common ground toward resolution of their disagreements.

Anderson’s endorsement of democratic decision-making seems to be based in part upon the idea that these norms are, or should be, the context in which democratic choices are made.  Market choice is not constrained to follow these norms, which, among other things, according to Anderson results in a voucher system promoting only the expression of mere taste in the matter of educational ideals.  However, democratic choice is not constrained to follow these norms, either.  Nor does the fact that market choice need not follow these norms mean that persons making choices in the market can not accept them.

Norm (1) is unfortunately ambiguous.  Given the recognition of the possibility of a gap, do the participants acknowledge that each person is entitled to his actual belief, or does the possibility that the belief is irrational mean that there is no such entitlement?  (Norm (2) grants an equal authority to all.  Does this authority stem from such an entitlement or is it a support for it?)  An answer is particularly important depending on the strength of the “aim” in norm (3).  What happens when agreement can not be reached?  Anderson states

It is an open question to what degree human communities are capable of achieving objectivity in judgments or whether an objective agreement reached by a local community can be extended to the entire human community, or to all rational beings.

The proponent of market choice can endorse this statement, but then ask “What is to be done in the meantime?”  Since the entire human community is not under a single democratic decision-making structure, market choice is the only legitimate alternative between communities, at least for those not imbedded in a larger democratic structure.  We have seen that the boundaries of such structures are arbitrary from a moral point of view.  This suggests that individuals as well as communities should have the right to interact via market choice, that is, existing boundaries that define majorities are not a good reason to constrain individual choice via a collective decision procedure.  While we await the attainment of objective agreement among all rational beings, persons may not only “agree to disagree”, they can also simply recognize that the cost (perhaps simply in terms of time) of reaching an agreement in a particular situation is too high.  There is no obvious reason why, when action must be taken, the outcome must be determined by a majority vote when market choice is possible.  Indeed, the possibility of market choice allows a community to continue to share some bonds in situations where insistence on agreement would lead to conflict and dissolution.

Neither market choice or democratic choice mechanisms function according to an ideal theory.  Given the imperfections, it is an open question which mode is to be preferred in a particular situation.  However, one asymmetry between two is that the conditions for the failure of market choice can be stated with much greater precision.  (This has often worked to the disadvantage of market choice, under the assumption that non-market alternatives must be better simply because the market will not function “perfectly”.)  It seems clear, however, that when large numbers are involved,  a single vote does not compensate for the large effort that must be made to cast that vote meaningfully.  Many potential participants in a democratic process do not take part.  The discussion of school vouchers showed that this may be true even when the number of voters is small.  It is important in philosophical discussion to compare ideal with ideal, real with real, and not to mix the two.
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� � ADDIN ENRfu ��(Sowell 1987)�, p. 13


� Or so it seems to me.  Given that Sowell is an economist, it seems clear that puts more store in the constrained vision, as do I.  Thus, I may not be sensitive to the all the ways in which Sowell is biased against the unconstrained vision. 


� � ADDIN ENRfu ��(Anderson 1993)�


� � ADDIN ENRfu ��(Anderson 1993)�, p. 215


� � ADDIN ENRfu ��(Anderson 1993)�, p148 and p214.


� I acknowledge this to be a typical example of Sowell’s “constrained” vision.


� The interested reader should see � ADDIN ENRfu ��(Friedman 1989)�.


� Russell Hardin argues that Hayek is a utilitarian, despite Hayek’s denial.  See � ADDIN ENRfu ��(Hardin 1988)�, pp. 14-15.  Of course, for Hardin, there is no problem with being a utilitarian.


� Coase and Posner themselves are examples.  Posner has modified his view of the role of the principle of wealth-maximization.  See � ADDIN ENRfu ��(Posner 1990)�, chapter 12.  Regarding Coase, given his classic essay on social cost, � ADDIN ENRfu ��(Coase 1960)�, and its critics (for example, see � ADDIN ENRfu ��(Fried 1978)�, pp. 86-104), it may seem that he is a thorough-going, globally maximizing utilitarian.  Yet the opening sentence of the social cost essay limits his domain to “business firms”, and the role of “equity” in setting boundaries to utilitarian calculation is also mentioned.


� � ADDIN ENRfu ��(Dworkin 1993)�


� Is is entirely coincidence that in this passage the road owner is described as “he”, while the the feminine pronoun is used in describing the “vulnerable” freedom of association?


� I do not believe that Anderson’s legitimate concerns over the foundational theory of value used in economics calls this conclusion into question.


� Thus providing themselves with a “safeguard” in Williamson’s sense.  See � ADDIN ENRfu ��(Williamson 1985)�.


� See � ADDIN ENRfu ��(Coase 1937)�.  There is a vast literature on this topic that includes the work by Williamson cited above.


� There are some persons, of course, who are concerned over access to ordinary, everyday goods.  I believe that their needs are best met today by a device such as a negative income tax.


� Epstein and/or M. Friedman (include??)


� Or, more accurately, where the private aspects of a good - and thus the ability to charge a price for it - do not outweigh the good’s public aspects.


� This possibility may seem remote, given the traditional role played by governments in road-building, but it is logically possible.  It may be more likely that situations of the under-production of goods by the state result from restrictions it places upon private transactions rather than through its ownership of the underlying goods.


� � ADDIN ENRfu ��(Anderson 1993)�, p. 160


� � ADDIN ENRfu ��(Nozick 1993)�, pp. 26-35


� � ADDIN ENRfu ��(Nozick 1993)�, p. 28


� This example is taken from � ADDIN ENRfu ��(Luce and Raiffa 1990)�, p. 29


� � ADDIN ENRfu ��(Anderson 1993)�, p. 162


� � ADDIN ENRfu ��(Anderson 1993)�, p.162.


� I will discuss this point in more detail in the following section.


� Of course this takes us into highly contested areas of political philosophy such as the source and nature of political obligation.  These matters are far outside the scope of this essay.  My plan here is only to indicate that Anderson does not provide sufficient reasons to reject the libertarian proposals she considers, whatever the virtues of her value theory in contrast to a thorough-going consequencialism.


� � ADDIN ENRfu ��(Anderson 1993)�, p. 215


� � ADDIN ENRfu ��(Anderson 1993)�, p. 163


� Nor am I claiming that Anderson is calling for such.  Anderson holds out hope for “hybrid social practices” that may mediate the “currently sterile debates which suppose that there is no ‘third way’ between laissez-faire capitalism and comprehensive state planning” (� ADDIN ENRfu ��(Anderson 1993)�, p. 166.)  (Of course, a voucher system, in which parents could be given more money than they would otherwise spend on education, while relying on the market to provide choice of schools, might be thought to be such a hybrid.  It is certainly not “laissez-faire”.)  One problem with the hybrid idea is the difficulty in spelling out what the hybrids are to be.  This essay argues that Anderson has not effectively argued for her hybrid, at least as it is expressed via the examples examined here.


� � ADDIN ENRfu ��(Anderson 1993)�, p. 163.


� Throughout, I will simply accept for the sake of argument that the “conditions for autonomy” can be defined in such a way that state regulation could be effective in promoting it.


� Most libertarians, in fact, seem to find abortion permissible in much the same circumstances as liberals do.  However, a libertarian argument could be made that parents are responsible for providing care to their dependent children, and that this implies, as a special case, that pregnant women may not abort.


� David Friedman has argued that the “anarcho-capitalism” described in � ADDIN ENRfu ��(Friedman 1989)� would lead to laws that permit abortion, even if libertarian theory was opposed.


� Anderson is skeptical of the effectiveness of this kind of restriction in the context of protecting a woman’s autonomy and dignity.  In this regard, however, it would seem to be a simple rule to formulate and enforce.  I will return this point below.


� � ADDIN ENRfu ��(Anderson 1993)�, p. 172.


� � ADDIN ENRfu ��(Titmuss 1971)�


� To my knowledge, Titmuss does not consider the effect of the presence of a national health-care system in Great Britain.  Since British taxpayers will ultimately pay for any blood that is purchased, there is another reason why it is “public-spirited” to donate blood: it helps relieve the burden on the taxpayer.  On the other hand, in the U.S., a person may still see value in donating blood even while others sell it, since this lowers the cost of blood, now privately supplied, to those who need it.


� � ADDIN ENRfu ��(Anderson 1993)�, p.155.  Reference in the text omitted.


� Regarding the normative claims of law and economics, I have already argued that these are not as wide (or have been narrowed) as some philosophers have assumed.  See note 9 supra.  Posner suggests that the judge’s problem in determining the law is not reducible to an issue in moral theory.  See � ADDIN ENRfu ��(Posner 1990)�.


� � ADDIN ENRfu ��(Anderson 1993)�, p. 172.


� See, for example, � ADDIN ENRfu ��(Luce and Raiffa 1990)�


� � ADDIN ENRfu ��(Heinlein 1966)�


� � ADDIN ENRfu ��(Anderson 1993)�, p. 174


� � ADDIN ENRfu ��(Anderson 1993)�, p. 178.


� This alternative was suggested by Ed Barnidge during discussion.


� This payment could come from insurance purchased for the surrogate-mother out of her proceeds from the contract.


� � ADDIN ENRfu ��(Anderson 1993)�, p. 162.  


� � ADDIN ENRfu ��(Anderson 1993)�, p. 92.  Anderson’s choice of words is telling.  Who is it that “allots” this emotional space?  What would happen if “they” decided to change the contours of this “allotment”, or that it did not make sense to have such space?  Anderson is no doubt convinced that ideal democratic decision-making would protect this value.  The problem we face is whether actual democratic decision-making will protect it.  But in what ever way this were to work out, doesn’t it seem strange to assume that a collective decision-making process should be at work here?  Don’t we simply have rights to this emotional space? 


� I would say “expected”.


� � ADDIN ENRfu ��(Anderson 1993)�, p. 93.


� � ADDIN ENRfu ��(Anderson 1993)�, p. 93.


� � ADDIN ENRfu ��(Anderson 1993)�, p. 94.
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