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Philosopher Mark Sagoff has written extensively in support of an environmentalism that is based on political and moral factors.�  By opposing arguments that base environmentalism on economics and especially cost-benefit analysis, Sagoff suggests that we ground policies like environmental regulation in the political sphere and ultimately in the moral values of citizens.


The purpose of this essay is to offer a critique of Sagoff’s environmentalism from a perspective that does not attempt to clearly separate the economic and ethical realms.  As such, it is not intended to defend cost-benefit analysis from Sagoff’s arguments or to explain away every criticism Sagoff levels against economic theory.  Rather it is meant to show that certain distinctions drawn by Sagoff between the ethical and the economic are ultimately untenable and not useful. 


Perhaps the purest version of Sagoff’s position is given in his recent Ruffin Lecture.�  Here Sagoff not only bases his environmentalism on non-consequencialist factors, but cites a host of evidence against the idea that human beings face any long term crisis from a deteriorating environment.  Labeling the ideas that we are running out of raw materials, food, or energy as “myths”, Sagoff cautions against building an environmentalism on dire predictions, some of which, made in the early days of the environmental movement, have already failed to materialize.  Instead Sagoff bases his environmentalism on the idea that we simply consume too much, and offers four ways of understanding this notion of over-consumption.


First Sagoff states,


[W]e consume too much if others, whom we could help, consume too little.  The economies of many developing countries are growing faster than our own, but the gulf between rich and poor, there as here, is also expanding.�


Sagoff does not provide any references to indicate that the poor of the developing countries are receiving less in absolute terms now than in the past; indeed, much of the evidence he cites against the “myths” noted above would seem to go the other way.  His focus appears to be on the relative positions of the rich and poor.  However, wWe note that from a Rawlsian perspective, increases in material inequality are justified if the position of the least advantaged is improved in absolute terms.  Thus there is at least one widely regarded framework within the liberal tradition that is incompatible with Sagoff’s first attempt to explain the sense in which we consume too much.  If the possibility of justifying large differences in material goods is to remain open, as it is with Rawls’s theory, then the focus can not be on relative levels of consumption.  We believe that Rawls’s emphasis on absolute, as opposed to relative levels, of poverty more nearly captures the spirit of a liberal outlook.


A second attempt to define over-consumption also turns on its alleged effects in the developing world:


[W]e consume too much if our levels and patterns of consumption serve as unfortunate models for people in the developing world... People consume too much if, under the sway of world markets, they all consume the same things, to the detriment of their cultural traditions, social institutions, and moral norms.�


The implication that people in developing countries would be significantly constrained in their search for increased consumption by the lack of models provided by the developed world seems to us to be highly dubious.  After all, the over-consumption that Sagoff perceives in the developed world has been reached without such pre-existing models.  Moreover, this attempt to define over-consumption reminds us strongly of the idea of the “white man’s burden”.  We choose to believe that people in the developing countries are in a position to evaluate their own needs, adapting and selecting from the consumption models that “we” provide, modifying their existing traditions, institutions, and norms as appropriate.  While there is no guaranty that all or even most such attempts will be judged as ultimately successful, either by us or by the people involved, we think that consumptive restraint based upon paternalism shows a lack of respect for the peoples of the developing world.�


Sagoff ‘s third attempt to define over-consumption begins to move onto religious grounds:


[W]e consume too much...[when the] pursuit of wealth tends to keep us from enjoying the goods on which true well-being depends, such as family ties, friendship, meaningful work, health, and an appreciation of beauty.  The all-too-familiar example of the “fast-track” professional who owns a Lexus and a mansion but has no time for family, friends, or faith illustrates the way in which over-consumption can be detrimental to more meaningful aspects of one’s life.�


 We agree that it profits a person nothing to gain a Lexus and lose a soul, either in this life or any other.  Yet we would not claim the authority to deny every person seeking to own a Lexus the chance to buy one in order to ensure that no souls should be lost.  The liberal tradition has been to view this sort of thing as a matter of personal judgment, and Sagoff does not provide any reason to alter this outlook.


Finally, Sagoff contrasts economic uses with the intrinsic value of the environment:


[W]e consume too much if, in emphasizing the economic uses of the environment, we fail to appreciate the beauty and spontaneity of the natural world.�


Though we grant it is possible to phrase a concern with the value of the environment in a way that does not make reference to spiritual beings, it is more doubtful that the intrinsic value of the environment can be expressed in non-spiritual terms.  Thus, while it may be possible to express the meaning of this last sense of over-consumption in terms that are not religious in a narrow sense, we believe that Sagoff is here, in fact, making a religious claim.  Further, we believe that religious claims can not, by themselves, support the determination of public policy in a liberal society.  Rather than take the time to defend this position, however, we will simply note that while it is true that for some persons the intrinsic value of nature outweighs all economic concerns, for others the economic development of the environment itself has intrinsic value.  Obviously, a wide range of positions exist between these two.  As such, many of us may agree with this description of over-consumption and yet sharply disagree with each other about where the over-consumption line is to be drawn.


Thus, we do not believe that Sagoff’s various explanations of “over-consumption” establish a clear understanding of the concept that is useful for public policy.  Each attempt seems at odds with liberal principles or too amorphous to provide any policy guidance (or both).  Nevertheless we would not wish to deny that some persons might reasonably find that Sagoff has provided an explanation of over-consumption that is meaningful to them.  Of course, it is one of the virtues of a liberal society that such persons may act so as to adjust their levels of consumption accordingly, and to persuade others by example and argument.  If Sagoff means only to suggest this alternative to those who find his descriptions to be meaningful, then we have no grounds for disagreement.


However, the substance of much of Sagoff’s earlier work argues against this interpretation.  Sagoff has presented an extended argument� in which concerns with social issues such as “over-consumption” may legitimately serve as the basis for public policy.  As such, Sagoff seems to support the idea that within a democracy a voting majority may properly determine a meaning of over-consumption that is to apply to everyone.  Because of this argument’s central role in Sagoff’s environmentalism, it is here that the balance of our critique is aimed.


The attack on economics


In The economy of the earth�, Sagoff presents a vision of an elite group of economists attempting to substitute a calculus of preference for public discussion and deliberation.  Much of Sagoff’s argument is a critique of the assumptions that support the use of cost-benefit analysis in the formation of government policy.  Sagoff is concerned that practitioners of cost-benefit analysis “favor efficiency as the goal of social policy” and “tend to think of it as a grand value that takes up, incorporates, and balances all other values” (p40).  Values are treated as exogenous variables in cost-benefit analysis; they are “given” or “arbitrary” preferences ranked by the consumer’s willingness to pay.  In political deliberation, by contrast, values are endogenous to the decision-making process.  For this reason, the process itself may be educational (p40), perhaps resulting in the formation of new values, since “disagreements are likely to turn... on [matters] about which both sides may then seek more evidence or better information” (p41).  Most importantly:


Economic methods cannot supply the information necessary to justify public policy.  Economics can measure the intensity with which we hold our beliefs; it cannot evaluate those beliefs on their merits.  Yet such evaluation is essential to political decision making.  This is my greatest single criticism of cost-benefit analysis.� 


Perhaps because an economic technique is the villain, Sagoff is careful to balance his critique by noting with approval the work of economists during the 1950’s and 1960’s to show “how wastefully we had been using many of our environmental resources” (p34) and to endorse what he terms “cost-effectiveness analysis” in which economic techniques are used to help achieve “political and ethical goals”, rather than attempt to “determine what those goals are or ought to be” (p38).


Sagoff objects that cost-benefit analysis is used by economists in an attempt to solve problems with market failure in environmental contexts, since one of his key theses is that “Market failure is not the basis of social regulation” (p14).  This thesis is presented descriptively rather than prescriptively, and Sagoff follows with examples of regulation, e.g. EPA and OSHA, that are not explicitly concerned with the efficiency of markets.  In addition, Sagoff states a second descriptive thesis, that “social regulation expresses what we believe, what we are, what we stand for as a nation” (p16).  It is this thesis that could serve to promote a concern with over-consumption into restraining legislation.


Citizen and consumer, public and private


Sagoff states that a person may oppose a foreign war, such as the Vietnam War, in his role as a citizen, while supporting it in his role as consumer, if, for example, he has investments in war-related industries.  The tension is clear, but Sagoff does not seem to believe that we are under any rational or, should it be different, moral, constraint to bring these roles into equilibrium.   Our preferences may simply be divided:


Last year, I bribed a judge to fix a couple of tickets... to... save[] my license.  Yet, at election time, I helped to vote the corrupt judge out of office.  I speed on the highway; yet I want the police to enforce laws against speeding.  I used to buy... returnable bottles... I buy only disposables now, but to soothe my conscience, I urge my state senator to outlaw one-way containers.� (p52)


This division between consumer and citizen roles fits well with Sagoff’s objection to efficiency as a “grand value” that “balances all other values” (p40).  As we shall suggest below, however, refusing to take economic efficiency as the measure of all things should not be construed as a license for inconsistency in one’s ethical outlook


Another key distinction for Sagoff is between public and private interests.  Here we are asked to think of the contrast between a Madisonian or republican conception of government and a pluralist conception.  Under the pluralist conception, the political process allocates scarce resources among self-interested groups.  To explain the Madisonian conception, Sagoff invokes Rousseau,


who argued that the business of the political process is to pursue the common or public interest of the community, which is determined by vote after suitable public deliberation.  This general interest is logically separate from the aggregate of private interest of individuals... (p11)


Sagoff tries to further explain this “logically separate” interest with another quote from Rousseau:


When in the popular assembly a law is proposed, what the people is asked is not exactly whether it approves or rejects the proposal, but whether it is in conformity with the general will, which is their will.  Each man, in giving his vote, states his opinion on that point; and the general will is found by counting votes. (p226)


Are environmentalists liberals?


Sagoff frames the issue by using a distinction (introduced by Bruce Ackerman) between policy-makers as “Ordinary Observers” who base their decisions on institutional norms and “Scientific Policy-makers” who base their decisions on deductions from a “Comprehensive View”.  In turn, a Comprehensive View is defined by a small number of principles which describe abstract ideals of the legal system (p158).  Both utilitarianism and deontological liberalism are Comprehensive Views.


Sagoff clearly thinks of environmentalism as based on social norms that can not be derived in the way that a Comprehensive View can be.  If liberalism is necessarily connected to a Comprehensive View, the question then arises whether environmentalists can be liberals:


To ask this question is... to ask whether liberalism must regard every value that is not a right as an interest or a preference and therefore a mere feeling or inclination, utterly arbitrary and contingent from a moral point of view.  If so, then we may conclude that liberalism defines every policy question as one of maximizing utility or enforcing rights.  If liberalism makes these assumptions - which, perhaps, it need not - then it is plainly incompatible with environmentalism.  And it appears to be incompatible with democracy as well. (p162)


Since democratic decision-making is not procedurally constrained to derive outcomes from a Comprehensive View, Sagoff’s answer is given in the form of a reductio ad absurdum: if liberalism is incompatible with environmentalism in this way, then it is also incompatible with democracy.  A problem occurs with a reductio, however, when the reader sees no need to avoid the “absurd” conclusion.  On at least one view, liberal ideals are in large measure orthogonal to democracy, if not incompatible with it.  For example, Hayek writes:


Liberalism... is concerned mainly with limiting the coercive powers of all government, whether democratic or not, whereas the dogmatic democrat knows only one limit to government - current majority opinion.�


For Hayek, democracy appears to be an instrumental good, useful to the degree that it favors general rules, neutral among persons, that limit government coercion.  While it would be wrong to take Sagoff as an example of Hayek’s dogmatic democrat, nevertheless, Sagoff’s argument for social regulation requires that the scope of majority rule be very broad, despite the possibility of tyranny by a majority.  Sagoff maintains that


The threat of tyranny... does not justify the conclusion that the majority ought to have no power, through legislation, to make policy based upon moral belief.  It requires only that this power be constrained by a system of civil and political rights.�


Further, Sagoff holds that environmental policies are compatible with liberalism because they do not constrain what


individuals may do with their lovers, co-worshipers, or friends.  Thus the content of environmental policy rarely becomes relevant to the kind of neutrality essential to liberalism. (p166)


The time has come to recapitulate the key elements of Sagoff’s argument.  Cost benefit analysis can, at best, measure the strength of a given set of preferences without providing a way to evaluate those preferences.  Economists using cost-benefit analysis rely upon the single measure of economic efficiency as the measure of all things.  In contrast, Sagoff divides values into “consumer” and “citizen” categories, and looks to the market for the attainment of the first while the political process deals with the second.  Further, once a set of civil and political rights are in place, simple majoritarian voting can legitimately establish social regulation, including environmental legislation, that expresses “what we stand for as a nation”.


Consumer’s and citizens: a second look


Recall Sagoff’s list of divided preferences.  These included the desire to oppose war while profiting from the sale of armaments; bribing a judge and voting him from office; breaking the speed limit and having such limits enforced; and buying goods in disposable bottles while supporting laws against one-way containers.  We believe that these divided preferences can be challenged from a moral point of view.  Does the good or virtuous person publicly oppose a war while privately profiting from it?  If you agree that speeding is wrong, as Sagoff seems to do�, then, if you have speeding tickets, don’t you deserve to lose your license whether or not the judge is corrupt?  Does a virtuous person seek to impose costs on everyone simply because he is too lazy to buy the returnable bottles that are already available?  Complete consistency among all our preferences might be too costly� to achieve, but Sagoff rejects the ideal without spending a nickel.  Indeed, Sagoff seems to be arguing that our “consumer” behavior is made legitimate by the opportunity we have as citizens to oppose our own consumer preferences.


Sagoff tells a story about a friend who boycotts a shopping mall built on the former site of her property, condemned and seized by the county for development.  For Sagoff, the boycott is "priggish" and he tells us that "consumer choices hardly express the views one might defend as a citizen" (p171).  Apparently the consumer/citizen dichotomy does not merely serve to explain away our inconsistencies, but to teach us a lesson not to be “priggish” when our property rights are violated.  In fact, as we shall see, Sagoff wants to maintain that there is no real sense in which his friend’s right to property has been violated, since the proper legal formalisms were (presumably) followed in seizing it.


A thought experiment


The difficulty of logically separating “consumer” and “citizen” values can be sharpened by means of a thought experiment using the political philosophy of anarcho-capitalism.  Anarcho-capitalism explicitly “reduces” citizen values to consumer values.  In this section we will briefly outline the substance of anarcho-capitalist institutions, closely following the presentation given by David Friedman.�


Under anarcho-capitalism, the role of government is replaced by firms that provide law enforcement as a good.  Individuals choose the firms that they want to have enforce the law they live under, and they pay the firm of their choice for its services.  When conflicts occur among persons who have chosen the same enforcement agency, the dispute is handled according to the rules specified by that agency.  Since customers of different enforcement agencies may have conflicts with one another, this presents an opportunity for other firms to provide adjudication services to the enforcement agencies.  Friedman argues that each pair of enforcement agencies will be clients of some adjudication service.  Two agencies that refuse to adjudicate must engage in a costly battle to settle their dispute, since agencies that neither adjudicate or fight lose their customers (who are not getting the service they are paying for).  A “rogue” agency that refuses to join in adjudication with any other agency potentially faces a war against all of them.


So far, this description is much like the model for Nozick’s analysis of the formation of the state via an invisible-hand process�.  However, while Nozick contends that a dominant firm must arise from such a starting point, Friedman emphasizes that enforcement firms need only have bilateral adjudication agreements with each other�.  Even if the same firm provides adjudication services to enforcement agencies A, B, and C, there is no reason to assume that the rules that are used by A in its disputes with B must be the same that it uses in its disputes with C.  And, of course, A might employ a different adjudication firm when dealing with B than with C.  For these reasons the adjudication firms form a legal network, rather than the hierarchy or “federal” system on which Nozick bases his argument.  Since this network has no central point of direction, the resulting situation is characterized as “anarchy”, rather than a federation of states as in Nozick’s treatment.


Under anarcho-capitalist institutions a person selects the law he wishes to live under when he selects an enforcement agency.  This choice is a market transaction, and thus, on Sagoff’s terms, an expression of consumer preference.  Yet there is no contradiction in holding that the person has expressed a “citizen-preference”, i.e. that he has expressed a belief about what law is right for the community.  It makes as much (or as little) sense under anarcho-capitalism to ask a person why he has selected a particular enforcement agency as it does to ask a citizen of a democracy why he supports a particular law.  In either case we may learn that the preference that is expressed is self-regarding or community-regarding, or that the value expressed is inarticulate or well-reasoned.  Since citizens typically vote for candidates, not for particular laws, the comparison is even closer: in both cases the person is endorsing a bundle of laws, either those offered by the enforcement agency or those of his candidate’s platform.�  Of course, there is no guaranty that the entire community will be under the law that a person endorses, just as there is no guaranty that a person’s values or beliefs will be supported by a majority of those voting in a democracy.  The law that is available under anarcho-capitalism depends both upon what is offered directly by a person’s enforcement agency and what emerges from the adjudication between that agency and the others.


Environmental values and the market


It appears logically possible for values, including environmental values, to be expressed via the exchange of property in market transactions.  This is true historically as well.  Stroup and Shaw give some examples:


Private conservation, undertaken by voluntary associations, began long before the American public developed today’s environmental consciousness or enlisted the government to protect endangered species and enforce cleanups.  Hawk Mountain Sanctuary Association in eastern Pennsylvania, for example, was formed privately in 1934, at a time when hawks were considered vermin because they ate chickens.  Sea Lion Caves, a tourist attraction on the coast of Oregon, began protecting sea lions in the 1920’s, when the state of Oregon had a $5 bounty on each sea lion...Sea Lion Caves provided a haven until public opinion changed and laws were passed to protect sea lions.�


Stroup and Shaw go on to mention that despite the current presumption of government control of the environment via social regulation, a number of private groups, such as the Nature Conservancy, the Montana Land Reliance, the National Audubon Society, and Operation Stronghold still protect the environment by utilizing property rights in various ways.  This use of property rights to secure environmental values is a problem for Sagoff’s neat dichotomy of consumer and citizen.  On the Sagoff model, “we” express mere tastes through market transactions, while reflective judgments are expressed through the democratic process:


As a citizen, I am concerned with the public interest... with the good of the community... In my role as consumer... I concern myself with personal or self-regarding wants and interests; I pursue the goals that I have as an individual.  I put aside the community-regarding values I take seriously as a citizen. (p8)


But it is simply not true that all and only self-regarding wants are expressed through markets, while all and only community-regarding wants are expressed through political decision-making.  As Stroup and Shaw point out,


If it had been necessary for Rosalie Edge, the woman who created Hawk Mountain Sanctuary in the 1930s, to convince politicians and their constituents of the importance of hawks, she might well have failed.�


These private, nonprofit approaches to protecting environmental values are clearly outside of Sagoff’s consumer/community dichotomy.  They demonstrate a “non-consumer” aspect to property rights.  We can only speculate on the extent of the role these private activities would play in a society in which their rationale was not routinely usurped by social regulation and other legislation.


However, property rights are not restricted to securing environmental values via non-profits:


International Paper Company, one of the largest private landowners in America, does much more than raise trees in its forests.  It has an active wildlife and recreation program...[and it] employs wildlife biologists who work with foresters to improve animal habitats.  The revenue from these efforts makes the company wary of disturbing the ecology, and willing to invest large sums to protect and enhance its wilderness and wildlife resources.�


Further, assuming with Sagoff that environmental values are widely held,


protecting the environment will be an increasingly good investment.  Big Sky of Montana, for instance, is a private resort that was created in the 1970s to provide a beautiful setting for homeowners and visitors in the northern Rockies.  To maintain the natural beauty, the developers bought up more land than they intended to develop.  They then resold the land with legally binding covenants that will keep the valley from being tarnished by unsightly buildings or incomplete construction.�


If people have a right to the beauty of natural landscapes, the deontological moral philosopher is likely to claim that examples of how landscapes may be protected via property rights are otiose.  The assumption here is that laws directly aimed at instantiating such rights would be a better means of securing them that to rely upon the indirect effect of property rights.�


Whatever the truth of this assumption, however, Sagoff does not argue that people have absolute environmental rights, but rather that democratic majorities have the right to legislate social values, including environmental ones.  We have seen that Sagoff recognizes the tension this position has with much liberal thought, a tension which he attempts to resolve by holding that majoritarian voting must be restricted by a system of civil and political rights, and his contention that environmental policies do not constrain individuals in their behavior with “lovers, co-worshipers, or friends” (p166).  However, one does not have to be a dogmatic advocate of inviolable property rights in order to find both this implied definition of majoritarian tyranny and of liberalism to be inadequate.  Read strictly, a majority that alters or restricts property rights in any fashion is not tyrannical so long as a system of civil and political rights are respected.  Wholesale alteration and reassignment of property rights would seem to be morally permitted by majoritarian-supported legislation.  Nevertheless, there are at least some constitutional safeguards against the taking of property without due process and compensation�, even if these have not been interpreted by the courts as classical liberals or libertarians would wish.  Since constitutional embodiment is the way in which rights are protected from majoritarian tampering, it is worth asking whether simple majorities ought to be enough to establish legislation, such as environmental legislation, that significantly alters well established property rights.


Property rights and social regulation


We have claimed that Sagoff is led astray by a false dichotomy between “market preferences” and “political values”.  The issue is not between values which are “rights” and those which are mere “preferences”.  The issue is whether, and in what way, the mechanisms of government may be used to enforce values which are not rights.  The claim that the state should enforce property rights but not environmental values is not a claim that environmental values are mere preferences.  For instance, the liberal need not claim that particular religious views are mere preferences, devoid of moral content, “utterly arbitrary and contingent”.  The claim need only be that these views should not be backed by the power of government regulation.  They must convince, not compel.  So it is, we claim, with environmental values.


Sagoff, of course, would accept this point with respect to religious views, views presumably protected by the civil rights which he accepts trump majoritarian democracy.  Property rights are another matter.  Here Sagoff argues that property rights are the result of the same legal process that provides social regulation, and, as such, presumably may not enjoy any claim to primacy.  Using the case of Boomer v. Atlantic Cement Company (p182) in which plaintiff sought to enjoin Atlantic Cement from emitting dust and raw materials onto his land, Sagoff asks


Does Mr. Boomer have a right to injunctive relief, damages, or neither in a state of nature?  The absurdity of the question suggests that property rights are a creature of government, which is to say, of political choice.  They do not exist as pre-political rights governments are instituted to protect. (pp191-2)


This “absurdity” is meant to show that property rights have no different legal status than social legislation, which therefore can presumably overrule property rights. Sagoff might be surprised to learn that historically courts have looked to “pre-political” practice in order to define property rights, such as the “iron holds the whale” norm in the whaling industry of the eighteenth and nineteenth centuries.�  Nor is it clear that the failure to find an exact answer to the legal question of relief or damages in a “state of nature” counts against the primacy of a right to property.  Surely the details of civil rights that Sagoff does accept also rely upon the details of a legal system for their exact specification.  Nevertheless, Sagoff continues


Thus, it makes little sense to appeal to property rights, competitive markets, and the profit motive, as if these provided a more rational alternative in resource allocation to statutes, such as the Clean Air Act, that allocate environmental resources on primarily ethical rather than economic grounds. (p192)


However, mention of the “ethical” basis of the Clean Air Act highlights the problem that Sagoff faces with his public/private and consumer/citizen dichotomies.  Reductions in SO2 could have been achieved at a significantly lower cost by the burning of low-sulfur coal rather than by the installation of scrubbers as ultimately required by the Act.  Sagoff would have us dismiss this fact as a “mere” efficiency, despite the billions of dollars involved, not relevant to the ethical principles behind the Clean Air Act.  Yet the situation becomes more complex when we learn that this feature of the Act was lobbied for by eastern coal producers who would have been economically disadvantaged by the low-sulfur approach.�  Would this feature of the Clean Air Act have been present without the influence of these high-sulfur coal producers?  If not, should we still view the Act as simply an ethical statement of “community-regarding” wants?  Talk of Madisonian democracy and Rousseau’s general will may be inspiring, but we do not see how the mere existence of such talk provides an ethical, as opposed to an economic, basis for the Clean Air Act.


Conclusion


It should be clear that Sagoff, no less than Rousseau, is only telling a story about one way in which we might try to understand the political realm.  In failing to go along with this story, we are not claiming that a person’s values are nothing more than monolithic “consumer” preferences.  Rather we are claiming that Sagoff’s private/public distinction is not congruent with the consumer/citizen distinction.  It is an empirical matter whether the interests expressed in a political decision-making process are “endogenous” and formed in the process of deliberation or if they are better characterized as the “exogenous” preferences of a “consumer”.  Conversely, it is an empirical matter whether the preferences expressed in markets are self-regarding or community regarding. Sagoff places great weight upon the possibility of imposing a Madisonian interpretation, in which values are endogenous and are formed by deliberation in the political process, on the voting process, weight which it seems unlikely to bear.  Our commonsense understanding of the political process suggests that the values in play are frequently, if not predominantly, the exogenous “givens” that Sagoff associates with consumer choice.  If these exogenous values are, by Sagoff’s own model, the proper domain of markets, then the primacy of majoritarian social regulation over a system of property rights seems questionable.  At the same time, as we have seen through the examples of Hawk Mountain and Sea Lion Caves, property rights permit the flourishing of community-regarding, as well as self-regarding, wants.  We would like to suggest that these circumstances legitimate a much stronger role for property rights, a role that can not be routinely over-ridden by social legislation adopted by simple majorities.  At a minimum, Sagoff must provide a method for discovering when the political process is a genuine vehicle for deliberation on community-regarding wants and not a smoke-screen for self-regarding interests.  Beyond this, we would hope that Sagoff could provide some specification of the conditions under which a system of property rights can be legitimately modified by majoritarian social legislation.
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� See � ADDIN ENRef ��(Friedman 1989)� for a detailed discussion.  The point of our brief treatment is not to attempt a defense of anarcho-capitalism, but rather to highlight the logical problem that it poses for Sagoff’s sorting of consumer preferences into markets and citizen preferences into politics. 


� � ADDIN ENRef ��(Nozick 1974, pp10-25)�


� � ADDIN ENRef ��(Friedman 1996)�


�The advantage here would seem to rest with anarcho-capitalism where the person can often see the laws in effect before endorsing them, as opposed to having to trust both the integrity and legislative ability of the candidate.  When an enforcement agency changes its laws or the adjudication services it uses, customers are free to change agencies.


� � ADDIN ENRef ��(Stroup and Shaw 1989, pp39-40)�


� � ADDIN ENRef ��(Stroup and Shaw 1989, p41)�


� � ADDIN ENRef ��(Stroup and Shaw 1989, p41)�


� � ADDIN ENRef ��(Stroup and Shaw 1989, pp41-2)�


� This notion of “better” has to be one of suitability rather than efficiency, raising the question of what the severe deontologist would say to the hypothetical in which private property rights provided better protection, in the sense that more environmental values were protected, than direct legislation.  Thomas Nagel gives us some idea of the answer when he writes “If I were given a choice between a significant increase in the likelihood of being murdered and the abolition of my moral or legal right not to be murdered, I would choose the former.  Somehow that status, abstract as it is, is vitally important.” � ADDIN ENRef ��(Nagel 1991, p149)�.  Nagel grants that this position is “somewhat incoherent”.


� See � ADDIN ENRef ��(Epstein 1985)� for a detailed discussion.


� For a fascinating discussion of this practice, see � ADDIN ENRef ��(Ellickson 1991, pp191-206)�.


� See � ADDIN ENRef ��(Anderson and Leal 1992, p156)�
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